Washington State
Liquor Control Board

Tribal Advisory Council

Meeting Minutes
July 13, 2012, 10:00 a.m. —12:00 p.m.
Liquor Control Board
Distribution Center
4401 East Marginal Way South
Seattle, Washington 98134

Tribal Advisory Council Members in Attendance:

Council Members: Liquor Control Board (LCB):

(Please refer to sign-in sheet) Sharon Foster, Board Chair
Ruthann Kurose, Board Member
Chris Marr, Board Member
Pat Kohler, Administrative Director
Rick Garza, Deputy Administrative Director
Alan Rathbun, Licensing Director
Brian Smith, Communications Director
Steven Johnson, Deputy Chief of Enforcement
Jennifer Dzubay, Captain, Non-Retail Enforcement
Margee Thompson, Finance Division
Samantha Trotter, Board Office

Welcome and Introductions

Ron Allen, Tribal Chair/CEO Jamestown S’Klallam Tribe, TAC Co-Chair

Ruthann Kurose, LCB Board Member, TAC Co-Chair

Ron Allen, Tribal Chair/CEO of the Jamestown S’Klallam Tribe and TAC Co-Chair welcomed TAC
members and other guests along with TAC Co-Chair and LCB Board Member Ruthann Kurose.
Approximately six attendees participated via conference call.

Tribes and Sale of Spirits Post I-1183: Introduction

Kelly Croman, Marine View Ventures

Kelly Croman commented on the evolution of the working relationship between Tribal groups
and the Liquor Board, post I-1183. She expressed appreciation for the open dialogue between
parties, noting that she felt that the legal positions of Tribes and the Liquor Board had become
relatively aligned.
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Tribes and Sale of Spirits Post I-1183: 1-1183 and the 17% Fee

Rick Garza, LCB Deputy Administrative Director

Rick provided the group with a handout detailing RCW 66.24.630 and WAC 314-02-106 (see
attached). Both the RCW and WAC detail the obligation for Spirits Retail Licensees to pay the
Board seventeen percent of all spirits sales. This language, as originally written into Initiative
1183, does not take into account the unique status of Tribes, and Federal preemption of state
law regarding the taxation and regulation of activities that take place on tribal lands.

Tribes and Sale of Spirits Post I-1183: 17% Fee and Legal Issue Related to Federal Law

Rion Ramirez, Port Madison Enterprises

Mary Tennyson, Senior Assistant Attorney General

Rion Ramirez noted that, based on traditional analysis, any product purchased on Tribal lands is
tax/fee exempt. He thanked the LCB for their recognition of that analysis.

Senior Assistant Attorney General Mary Tennyson acknowledged the challenge of applying I-
1183 in the case of Tribal retailers. Federal law does not allow the states to require tribes to
collect state taxes on sales to their members that occur on the reservation, nor to require tribes
to pay license fees that are designed to raise revenue for the state, as opposed to fees that are
designed to cover the state’s cost of regulating the licensee. The interim solution will be a
Memorandum of Agreement, addressed later on in the meeting. She affirmed Rion’s statement
regarding Tribal exemption from taxes and fees, noting that Federal law sets a precedent for
that exemption.

Tribes and Sale of Spirits Post I-1183: Costs

Leslie Cushman, Marine View Ventures

Pat Kohler, LCB Administrative Director

Leslie Cushman, from Marine View Ventures, introduced the concept of regulatory cost
recovery. Per Leslie, as Tribes are considered exempt from paying the 17% fee because it is
imposed on the tribe as a retailer, and the tribe makes its sales on the reservation, discussions
with the LCB became centered around the Board’s ability to recover costs associated with
regulating Tribes. The goal was to find a practical and simplistic way to calculate regulatory
costs, which the law allows the state to collect from tribes who sell liquor.

Pat provided a handout to attendees outlining the calculations involved in determining those
regulatory costs (see attached). Since implementation of I1-1183 the LCB’s core functions have
become Licensing and Enforcement. Given those two functions, and the 2013-2015 budget
associated with both the retail and non-retail portion of each, the cost per license for Tribes
would equal approximately $1,643. This cost includes all systems managed for Licensing and
Enforcement, including Board operations, rulemaking, policy, IT, etc. The current Spirits Retail
License application fee of $166 is folded into the $1643. The exact amount for the license will
be topic of further discussion. Some attendees noted that a rounded amount may be easier to
account for and process via the LCB Licensing Department.

Note: Per attendee request, Pat has provided a handout showing fees from the distributor and
retailers for 5 years based on the February forecast (attached).
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Tribes and Sale of Spirits Post I-1183: MOA

Rick Garza, LCB Deputy Administrative Director

Chris Masse, Miller Nash

A Memorandum of Agreement document was handed out to the group (attached). Per Chris
Masse, the document is very much based on the draft template MOA developed over the last
couple of years. Co-Chair Kurose reaffirmed that the principles contained within the MOA were
agreed upon previously during the Tribal/WSLCB consultative process. It outlines the approach
to be taken with Tribes holding Spirits Retail Licenses, where they will be responsible for
payment of the LCB’s regulatory costs associated with the license (the $1643 figure noted
above). The MOA notes that the fee requirements written into 1-1183 are not applicable to
Tribes. The $166 license annual fee is included in the $1643, and for those who have obtained
a spirit retailer license, a portion of that fee has been retained as the initial annual license fee
prorated to the license renewal date. After discussion, the consensus was that the fee should
be set at $1644 to allow for even dollar proration, and that the Board will notify each tribe for
the amount due, based on the renewal date for its licenses, after the MOA is signed. It was
further decided, by consensus, that any amount of the $166 annual fee already applied towards
the first year license will not be factored into the amount due at the time of MOA approval.

Tribes and Sale of Spirits Post I-1183: TAC Resolution

Chris Marr, LCB Board Member

LCB Board Member Chris Marr referred attendees to a TAC Resolution handout (attached),
intended to convey why the TAC has come to the solution it has in regards to Tribal Spirits
Retail Licensees. Chairman Allen asked for comments or concerns from the group, and based
on the positive response, noted on the record that the resolution is officially recognized by TAC.

What’s Next: Communication Plan

Chris Marr, LCB Board Member

Deryl Brown-Archie, Muckleshoot Tribe

Co-Chair Kurose introduced the LCB’s Communications Director, Brian Smith to the group.
Chris, Brian and Deryl emphasized the importance of being ready to answer questions on the
agreed-upon approach to Tribes holding the Spirits Retail License. A FAQs document will be
circulated to TAC Members for input in the near future. Member Marr suggested that the
prevention work done by Tribes be included in the communications to other stakeholders.

What’s Next: Timeline, Next Steps

Ron Allen, Tribal Chair/CEO Jamestown S’Klallam Tribe, TAC Co-Chair

Ruthann Kurose, LCB Board Member, TAC Co-Chair

Chairman Allen noted that the next step was for each Tribe to vet the MOA document with
their respective councils. LCB representatives noted that the earlier the MOAs were received
from Tribal groups, the better. A receipt date of September 1, 2012 would be ideal, with the
first payment due October 1, 2012. If questions regarding the MOA arise during discussions
with Tribal councils, TAC Members are encouraged to contact LCB Deputy Administrative
Director Rick Garza: rig@lig.wa.gov. Board Member Marr also encouraged attendees to
contact the Board Office with questions: (360) 664-1717 or st@lig.wa.gov.
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Closing Comments

Ron Allen, Tribal Chair/CEO Jamestown S’Klallam Tribe, TAC Co-Chair

Ruthann Kurose, LCB Board Member, TAC Co-Chair

TAC Co-Chairs Allen and Kurose expressed appreciation for the cooperative work done between
Tribes and the LCB. They thanked all attendees for their participation.

Please note: As of the circulation date of these minutes, the next TAC meeting date has not
been confirmed.

Meeting adjourned at 11:55 a.m.

Handouts:

1. RCW 66.24.630 and WAC 314-02-106
WSLCB Draft 2013-15 Budget
Fee Distribution Summary
Memorandum of Agreement
TAC Resolution
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Washington State
/4 Liquor Control Board

RCW 66.24.630
Spirits retail license.

_ Tec . The board must establish rules settmgf hthe
tlmlng of such paymen s and reporting of sales dollar volume by the licensee,

with payments required quarterly in arrears. The first payment is due October 1,
2012,

(5) In addition to the payment required under subsection (4) of this section,
each licensee must pay an annual license renewal fee of one hundred sixty-six
dollars. The board must periodically review and adjust the renewal fee as may
be required to maintain it as comparable to annual license renewal fees for
licenses to selt beer and wine not for consumption on the licensed premises. If
required by law at the time, any increase of the annual renewal fee becomes
effective only upon ratification by the iegislature.

WAC 314-02-106
What is a spirits retailer license?

(1) A spirits retailer licensee may not sell spirits under this license until June 1,
2012. A spirits retailer is a retail license. The holder of a spirits retailer license is
allowed to:

(a) Sell spirits in original containers to consumers for off-premises
consumption;

(b) Sell spirits in original containers to permit holders (see chapter 66.20
RCW);

(c) Sell spirits in original containers to on-premises liquor retailers, for resale
at their licensed premises, although no single sale may exceed twenty-four liters,
and single sales to an on-premises licensee are limited to one per day; and

(d) Export spirits in original containers.

(2) A spirits retailer licensee that intends to sell to another retailer must
possess a basic permit under the Federal Alcohol Administration Act. This permit
must provide for purchasing distilled spirits for resale at wholesale. A copy of the

PO Box 43075, 3000 Padific Ave. SE, Olympia WA 98504-3075, (360) 664-1600,
‘www.lig.wa.gov





federal basic permit must be submitted to the board. A federal basic permit i
required for each location from which the spirits retailer licensee plans to sell to
another retailer.

 (3) A sale by a spirits retailer licensee is a retail sale only if not for resale to an -
on-premises spirits retailer. On-premises retail licensees that purchase spirits
from a spirits retail licensee must abide by RCW 66.24.630.

Reporting of spirits sales and payment of fees must be submitted on forms
provided by the board.

(5) The annual fee for a spirits retail license is one hundred sixty-six dollars.

PO Box 43075, 3000 Pacific Ave. SE, Olympia WA 98504-3075, (360) 664-1600,
www.lig.wa.gov






Washington State Liquor Control Board

DRAFT 2013-15 Budget

7-Jun-12

Licensing
Enforcement

Admin

Total Annual Budget

Retail Licenses
Non-retail licenses
Total Licenses

Retail portion
Non-retail portion
Total

Retail budget
Non-retail budget
Total

Costs:
Per retail license
Per non-retail license

Annual Budget FTEs

$3,872,000 57
9,114,000 59
15,559,000 36
$28,545,000 242

13,854 (active and pending)
3,481 (active and pending)

17,375

75.97%
20.03%

100.00%

$22,826,143 194
5,718,857 43

$28,545,000 242

$1,643
$1,643






From February Forecast:

Retailer Fees
Distributer Fees
Total

Projected LCB Operating Costs
Projected Locals
Projected GF-S

Total

FY2013 FY2014 FY2015 FY2016 FY2017
67,756,312 87,199,942 90,104,851 96,510,273 103,371,129
155,391,637 41,960,305 26,020,263 27,875,824 29,863,792
223,147,949 129,160,247 116,125,114 124,386,097 133,234,921
28,750,000 28,750,000 28,750,000 28,750,000 28,750,000
32,758,000 32,609,297 32,426,432 32,243,916 32,056,681
161,639,949 67,800,950 54,948,682 63,392,181 72,428,240
223,147,949 129,160,247 116,125,114 124,386,097 133,234,921
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Template 7-17-2012

MEMORANDUM OF AGREEMENT
Between
THE __ TRIBE
And
THE WASHINGTON STATE LIQUOR CONTROL BOARD CONCERNING LICENSING

FEES UNDER RCW 66.24.630

The Parties to this Memorandum of Agreement (MOA) are the Tribe (the
‘Tribe") and the Washington State Liquor Control Board (the "Board") (collectively
"the Parties.")

The Tribe is a federally recognized Indian Tribe possessed of the full sovereign
powers of a government. The Tribe and its wholly-owned enterprises operate on
the Tribe's reservation and lands (hereinafter "Indian Country"). The Tribe has
authority with respect to liquor regulation under 18 U.S.C 1161 and its duly
adopted Tribal Code.

The Washington State Liquor Control Board is an executive agency of
Washington State government operating under the authority of the Governor.
The Board has authority with respect to liquor regulation under the 21
Amendment of the U.S. Constitution, 18 U.S.C 1161, and Title 66 RCW.

l. Purpose

The introduction, possession, and sale of liquor in Indian Country have, since
treaty time, been clearly recognized as matters of special concern to Indian tribes
and to the United States federal government. Federal law currently prohibits the
introduction of liquor into Indian Country without compliance with both tribal law
and certain laws of the state within which the tribal property is located. After
serious deliberation, the Tribe has determined that present day circumstances
make a complete ban of liquor within Indian Country ineffective and unrealistic.
At the same time, the need still exists for strict regulation and control over liquor
distribution and sales.





The Parties share a strong interest in ensuring that liquor distribution and sales
in Indian Country are well-regulated to protect public health and safety and
community interests. In addition to sharing these concerns, the Parties also share
regulatory authority over liquor distribution and sales in Indian Country.

The Parties acknowledge that pursuant to federal law, 18 U.S.C. § 1161, the
federal prohibition on sale of liquor in Indian Country shall not apply to any act or
transaction within any area of Indian Country provided that such act or
transaction is in conformity both with the laws of the State in which such act or
transaction occurs and with an ordinance duly adopted by the tribe having
jurisdiction over such area of Indian Country, certified by the Secretary of the
Interior, and published in the Federal Register. The Tribe has adopted a liquor
ordinance which was certified by the Secretary of the Interior and published in
the Federal Register.

The Parties further acknowledge that within the framework of federal Indian law,
tribal law, and state law, there are uncertainties and unsettled issues regarding
jurisdiction, licensing, taxation, enforcement, and other matters essential to the
proper regulation of liquor distribution and sales in Indian Country.

The Parties have worked closely together over the past years to develop an
approach to resolving issues. The Board has adopted the Government to
Government Consultation Board Policy 11-2009, such policy recognizing the
federal laws and principles underlying the general tribal preemption from state
regulation.

The Parties therefore agree that it is in the best interests of the Tribe and the
Board, on behalf of the State of Washington, to enter into an agreement to provide
certainty and cooperation regarding payment of reasonable fees for regulatory
services provided by the Board to the Tribe.

Il. Definitions

Board means the Liquor Control Board and its staff.

B. Indian Country means the lands of the ___ Tribe as defined in 18 U.S.
81151.

C. MOA means this Memorandum of Agreement.

O

Parties means the Board and the Tribe.
E. Tribe means the Tribe of Indians.
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F.  Tribal Enterprise means a wholly-owned Tribal enterprise or a subordinate
economic enterprise and/or subdivision of the Tribal government.

[1l. Terms of Agreement
A. Payment for Services for Spirits Retail Licensed Locations

The Parties agree that they have a long-standing disagreement with respect to
the application of state law to Tribal liquor sales. Therefore, the Parties agree that
in lieu of license fees imposed by RCW 66.24.630 on spirits retail licensees, from
which the Tribe claims an exemption under federal law, the Tribe and its Tribal
Enterprises shall hereafter make payment to compensate the Board for the
licensing and enforcement services it provides to the Tribe in furtherance of their
shared interest in regulating the distribution and sale of liquor in Indian Country
(the “Fee for Services”). The Parties agree that any payment by the Tribe does
not impact the Tribe's authority to regulate the distribution and sale of liquor.

B. Location of Sales.

The Tribe and its Tribal Enterprises currently sell spirits under a spirits retail
license in Indian Country at the following location(s) under the license(s)
specified below:

1. [Location names, addresses, license types, and license numbers]

C. Fee for Services Amount; Payment Due Date.

The Tribe and/or its Tribal Enterprises agree to pay an annual Fee for Services in
the amount of one thousand six hundred forty-four dollars ($1,644.00) for each
location identified in subsection B above. Upon execution of this Agreement, the
Board will invoice the Tribe for the prorated Fee for Services due until the next
license renewal date.

The Tribe and/or its Tribal Enterprises agree to pay the Fee for Services upon
application for spirits retail license and/or renewal of a spirits retail license for an
existing location; provided, that in the case of a new application, $166 of the Fee
for Services shall be due and payable upon application, and the remainder of the
Fee for Services shall be due upon approval of the license by the board. The
Parties agree to reassess the amount of the Fee for Services on at least a
biennial basis, to consider changes in the Board’s costs and services provided.
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D. Fee Requirements Not Applicable.

The Board agrees that in lieu of the spirits retailer license fees imposed by RCW
66.24.630, the Board will accept payment under paragraph C, and will not impose
nor pursue collection of such licensing fees/taxes on sales by the Tribe and the
Tribal Enterprises. In the event that new licensing fees or taxes on spirits
retailers are added, or the existing licensing fees/taxes are modified, repealed,
or replaced, as the result of legislation, initiative, referendum, court decision, or
otherwise, the Parties agree that the Fee for Services agreed to in subsection C
shall remain in effect pending agreement of the Parties to a revised fee for
regulatory services as the Parties agree is appropriate under the circumstances
and that the Board shall not impose nor pursue collection of the new fees and
taxes on sales by the Tribe and the Tribal Enterprises. The Parties agree to meet
and pursue discussions of the applicability of any new fees or taxes on an
expedited basis.

E. Conditions and Limitations.

The Tribe agrees to make sales of liquor by the Tribe and the Tribal Enterprises in
conformance with Title 66 RCW and other applicable state laws, to the extent not
preempted by federal law.

F. Future Issues.

The Parties acknowledge that the regulation of liquor since the passage of
Initiative 1183 has necessitated discussion between the Tribe and the Board
regarding issues of mutual concern to each as regulators of liquor distribution and
sales in Indian Country. The Parties commit to consult and work together on a
government-to-government basis in good faith on the resolution of additional
issues as they arise.

G. Sovereign Immunity Not Waived.

The Board agrees that the signing of this MOA by the Tribe does not imply a
waiver of sovereign immunity by the Tribe or its Tribal Enterprises and is not
intended by the Tribe or the Tribal Enterprises as a waiver of sovereign immunity,
and is not a waiver of sovereign immunity by the Tribe or the Tribal Enterprises.

H. Disagreements.

Should a disagreement arise under this MOA, either Party may ask for a meeting
to discuss the MOA.





IV. Communication and Notice

For the Liquor Control Board:
Deputy Director and Tribal Liaison
Rick Garza

P.O. Box 43080

Olympia, WA 98504

For the Tribe:

With a copy to: [Tribal Enterprise contacts]

V. Effect, Duration, and Amendment

This MOA shall have an initial term of ten (10) years, beginning on the date of the
last party signature, and shall thereafter automatically renew for ten (10) year
terms unless either party provides notice no less than one (1) year prior to the
expiration date; provided, that the Parties agree that this MOA may be superseded
by a duly negotiated agreement addressing all types of liquor licenses held by the
tribe. Should information come to the attention of the Tribe or the Board that this
MOA provides the Tribe with significant services without compensation to the
Board, or provides the Board with significant compensation at the expense of the
Tribe, the Parties agree to meet, renegotiate, and amend this Agreement.

This MOA is effective as of the day of 2012.

Sharon Foster, Board Chair
Liquor Control Board

Ruthann Kurose, Board Member

Chris Marr, Board Member






Pat Kohler, Executive Director






Tribal Advisory Council
Memorialization of Recommendation to Adopt the Cost Recovery Concept

Whereas, the Tribal Advisory Council (the TAC)was formed in 2010 to provide a forum for Tribal Representatives
and the Liquor Control Board (the Board) to discuss regulatory policy, issues, and concerns in partnership
consistent with the Board’s Government to Government Consultation Policy; and

Whereas, each Tribe is a federally recognized Tribe possessed of the full sovereign powers of a government,
with authority with respect to liquor regulation under 18 U.S.C. § 1161 and its duly adopted Tribal Code; and

Whereas, the Board is an executive agency of Washington State government operating under the authority of
the Governor, with statutory authority with respect to liquor licensure and operations under 18 U.S.C. § 1161
and Title 66 RCW; and

Whereas, the Board and the participating Tribal Representatives share a strong interest in ensuring liquor sales
in Indian Country are well regulated to protect public safety and community interests;

Whereas, the TAC has proven an effective venue to discuss and resolve challenging issues related to their shared
jurisdiction; and

Whereas, the passage and implementation of Initiative 1183 has presented additional issues and concerns to the
TAC for discussion and resolution; and

Whereas, the Board and Tribal Representatives early on in the implementation process identified the scope of
the Board’s regulatory authority as a material topic for discussion, including whether certain fees and
obligations were properly considered regulatory in nature; and

Whereas, the Tribal Representatives acknowledge the Board’s unique regulatory role in the area of liquor and
the Board acknowledges the overarching presence of federal Indian law relative to this role; and

Whereas, the Board and the Tribal Representatives have been advised that, under well-established federal
Indian law principles, the Board’s role relative to Tribes is defined as being regulatory in nature and does not
include the ability to impose non-regulatory fees and obligations;

Now therefore be it resolved, the TAC recommends that the Board and participating Tribes memorialize these
general principles and agreement within a memorandum of agreement;

Be it further resolved that the TAC recommends that the Board work with individual Tribes to negotiate and
enter into memorandum of agreements regarding the above principles and background, including the
reasonable cost recovery payments for regulatory services provided by the Board to individual Tribes.
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7/13/12 TAC Conference Call Participants:

e Noel Higa, Port Gamble S’Klallam
e Alix Foster, Swinomish

e Mike Olguin, Stillaguamish

e Nathan Schreiner, Squaxin

e Tim Brewer, Tulalip

e Lisa Breckenridge, Skokomish





