OFFICE OF THE 4
WASHINGTON STATE LIQUOR CONTROL BOARD
Board Meeting Minutes — December 2, 2009

Board Chair Sharon Foster called the regular meeting of the Washington State Liquor Control Board to
order at 10:00 a.m., on Wednesday, December 2, 2009 in the Boardroom, 3000 Pacific Avenue SE,
Olympia, Washington. Board Member Ruthann Kurose was present.

New Employee Introductions
Process Improvement Team Recognitions
HRMS Recognition

Approval for filing proposed rules (CR-102) Internet Sales and Home Delivery

Karen McCall presented an issue paper, process timeline for rulemaking and proposed rules (314-03
WAC) on this topic to reflect current practices for orders handled by Grocery Stores and Wine Specialty
Store licensees.

Ruthann Kurose motioned for approval, Sharon Foster seconded the motion and the CR 102 was
unanimously approved. :

Wine and Beer Sampling Pilot Report 2008-2009 Required by Engrossed Senate Bill 5751

This report was presented by Enforcement and Education Chief Pat Parmer which included an executive
summary, statistics on premises visits by liquor enforcement officers, public comments, retailer
comments, best practices and agency recommendations.

The Board Meeting was adjourned at 10:50 a.m.

Sharon Fodter Ruthann Kurose
Board Chair’ ) Board Member
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Washington State Liquor Control Board
Issue Paper: Internet Sales and Delivery

Date: December 2, 2009 _
Presented by: = Karen Rogers, Licensing Division

Description of the Issue

The purpose of this issue paper is to recommend that the Washington State Liquor
Control Board (WSLCB) proceed with proposed rule changes (CR-102) by creating a
new section for Internet Sales and Delivery (WAC 314-03-020).

Why is rule making necessary?

Grocery store and beer and wine specialty store licensees accept liquor orders directly
from consumers, and deliver liquor orders directly to consumers at their residences and
places of business. The WSLCB proposes to create rules that reflect these current
practices.

Background

Procedural status, The WSLCB filed Pre-proposal #09-09 on May 13, 2009 (State
Register Filing #09-11-051). The WSLCB now enters into the second step of rule
development by filing proposed rules language with the State Register (CR-102).

History. Approximately ten to fifteen years ago, the WSLCB allowed a grocery store
lcensee to accept liquor orders directly from, and deliver liquor orders directly to,
consumers. Since then, the practices have expanded to other grocery store licensees, as
well as to beer and wine specialty shop licensees. At least one beer and wine specialty
_ shop licensee also accepts and delivers keg orders.

The Revised Code of Washington (RCW) and the Washington Administrative Code
(WAC) are silent regarding grocery store or beer and wine specialty store licensees
performing the above-mentioned activities.

What changes are proposed?

New Chapter 314-03 WAC — Allowed Activities.

Creates Chapter 314-03 WAC — Allowed Activities. This chapter will contain
activities that are permitted for some, but not all, (retail) license types.

New Section WAC 314-03-020 — Consumer orders, internet sales, and delivery for
grocery stores and beer and wine specialty shops.

Sets the requirements and conditions under which a grocery store or beer and wine
specialty shop licensee may accept liquor orders from, and deliver liquor orders to,
consumers,

Recommendation
Staff recommend that the WSLCB proceed with the second step of rule making (CR-
102} by filing the proposed rules language with the State Register.





Chapter 314-03 WAC

ALLOWED ACTIVITIES

NEW SECTION

WAC 314-03-020 Consumer orders, internet sales, and delivery
for grocery stores and beer and wine specialty shops. A grocery
store or beer and wine specialty shop licensee may accept orders
for beer or wine from, and deliver beer or wine to, customers.

{l) Resale. Liquor shall not be for resale.

(2) Stock location. Ligquor must come directly from a licensed
retail location.

{3) How to place an order Liquor may be ordered in person at
a licensed location, by mail, telephone or internet, or by other
similar methods.

(4) Sales and payment. :

(a) Only a licensee or a licensee's direct employees may
accept and process orders and payments. A contractor may not do so
on behalf of a licensee, except for transmittal of payment through
a third-party service. A third-party service may not solicit
customer business‘*on bhehalf of a licensee.

(b} All orders and payments shall be fully processed before
liquor transfers ownership or, in the case of delivery, leaves a
licensed premises.

{c) Payment method. Payment methods include, but are not
limited to: Cash, credit or debit card, check or money order,
electronic funds transfer, or an existing prepaid account. An

existing prepaid account may not have a negative balance.

(d) Internet. To sell liquor via the internet, a new license
applicant must request internet-sales privileges in his or her
application. An existing licensee must notify the board prior to
beginning internet sales. A corporate entity representing multiple
stores may notify the board in a single 1letter on behalf of
affiliated licensees, as long as the liquor license numbers of all
licensee locations utilizing internet sales privileges are clearly
identified.

(5) Delivery location. Delivery shall be made only to a
residence or business that has an address recognized by the United
States postal service; however, the board may grant an exception to
this rule at its discretion. A residence includes a hotel room, a
motel room, or other similar lodging that temporarily serves as a
residence.
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(6) Hours of delivery. Liquor may be delivered each day of
the week between the hours of six a.m. and two a.m. Delivery must
be fully completed by two a.m.

(7) Age requirement.

(a) Per chapter 66.44 RCW, any person under twenty-one years
of age is prohibited from purchasing, delivering, or accepting
delivery of ligquor.

(b) A delivery person must verify the age of the person
accepting delivery before handing over liquor.

(¢) If no person twenty-one years of age or older is present
to accept a liquor order at the time of delivery, the liquor shall
be returned.

{8) Intoxication. Delivery of liquor is prohibited to any
person who shows signs of intoxication.

{9) Containers and packaging.

(a) Individual units of liquor must be factory sealed in
pottles, cans or other like packaging. Delivery of growlers, jugs
or other similar, nonfactory-sealed. containers is prohibited.
Delivery of malt liquor in kegs or other containers capable of
holding four gallons or more of liquid is allowed, provided that
kegs or containers are factory sealed and that the keg sales
requirements (see WAC 314-02-115) are met prior to delivery. For
the purposes of this subsection, "factory sealed" means that a unit
is 1in one hundred percent resalable condition, with all
manufacturer's seals intact,

(b) The outermost surface of a liquor package, delivered by a
third party, must have language stating that:

(i) The package contains liquor;

(ii) The recipient must be twenty-one years of age or older;
and

(1ii) Delivery to intoxicated persons is prohibited.

(10) Required information.

{a) Records and files shall be retained at a licensed
premises. Each delivery sales record shall include the following:

(i) Name of the purchaser;

(ii) Name of the person who accepts delivery;

(iii) Street addresses of the purchaser and the delivery
location; and _

(iv) Times and dates of purchase and delivery.

(b} A private carrier must obtain the signature of the person
who receives ligquor upon delivery.

{(¢) A sales record does not have to include the name of the
delivery person, but it is encouraged.

(11) Web site requirements. When selling over the internet,
all web site pages associated with the sale of liquor must display
a licensee's registered trade name.

(12) Acecountability. A licensee shall be accountable for all
deliveries of liquor made on its behalf.

(13) WViclations. The ‘beoard may impose administrative
enforcement action upon a licensee, or suspend or revoke a
licensee's delivery privileges, or any combination thereof, should
a licensee violate any condition, requirement or restriction.
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Washington State Liquor Control Board

Rule Making for Internet Sales and Home Delivery
STAKEHOLDER SUMMARY

The Washington State Liquor Control Board received stakeholder comments between the CR-
102 filing and the CR-102 public hearing on rules for Internet sales and home delivery (CR-102
State Register Filing #09-24-115).

Summary of Comments

All comments made by R. Corbin Houchins, Attorney at Law.

Time of Delivery

Comment #1:
Does the time of delivery proposed in subsection (6) refer to the licensee’s time (i.e., Pacific) or
to the recipient’s time? '

Response #1:
The recipient’s time,

QOut-of-State Delivery

Comment #2: 7
Is the regulation intended to apply only to deliveries in Washington?

Response #2:

No. The rule will apply to both in- and out-of-state deliveries, with the understanding that other
states may have applicable regulations of their own.

Third-Party Service for Internet Websites

Comment #3:
Would the operator of a site with links to retailers be considered a third-party service soliciting
orders on a licensee’s behalf for the purposes of subdivision (4)(a)?

Response #3:
Yes, if the operator is anyone other than a licensee or a licensee’s direct employee.

The rule intends that a licensee will own the licensed business’s website, and that a licensee or a
licensee’s direct employee will operate the website when accepting or processing orders or
payments via the Internet. A third-party service, such as PayPal, Merchant Account Services or
Google Checkout, may act as an intermediary to transmit payment, provided that such third-party
service does not accept or process orders and payments, or advertise or otherwise solicit
customer business on behalf of a licensee. A third-party service may also create, program, and
perform periodic maintenance of, a licensee’s website,

Public Comment Summary
Post CR-102 Filing and Pre-Public Hearing 1










Washington State
4 Liquor Control Board

Date: December 2, 2009

To: Sharon Foster, Board Chairman
Ruthann Kurose, Board Member

From: Karen McCall, Agency Rules Coordinator

Copy: Pat Kohler, Administrative Director
Rick Garza, Deputy Administrator
Pat Parmer, Enforcement and Education Director
Alan Rathbun, Licensing and Regulation Director

Subject: Approval for filing proposed rules (CR 102) for Internet Sales and
Delivery.

At the Board meeting on December 2, 2009, the rules coordinator requests that the
Liguor Control Board approve the filing of notice of proposed rulemaking (CR 102)
regarding rules for internet sales and delivery. An issue paper on the proposed rule
changes is attached.

Process
The Rules Coordinator requests approval to file the proposed rules (CR 102) for the rule
making described above.

December 2, 2009 Board is asked to approve filing the proposed rules (CR
102 filing)

December 16, 2009 Code Reviser publishes notice, LCB sends notice to
rules distribution list

January 6, 2010 Public hearing held

January 13, 2010 End of written comment period

January 20, 2010 Board is asked to adopt rules (CR 103)

January 20, 2010 Agency sends notice to those who commented both at
the public hearing and in writing.

January 20, 2010 Agency files adopted rules with the Code Reviser (CR
103)

February 21, 2010 Rules are effective (31 days after filing)

CR 12 Internet Sales & Delivery Dec 2, 2009





LAPDFOVG _____Disapprove %Mﬂ// #ﬁ' 72,09

Sharon Foster,\Chairman Date

v Approve Disapprove /{ZM‘FZ/L&/(M/\, /Z(/WGEQ, 12./7 ZJQC‘1

Ruthann Kurose, Board Member Date

Attachment: Issue Paper

CR 102 - Internet Sales & Delivery Dec 2 209






Wine and Beer Sampling Pilot Report
2008 — 2009

Engrossed Senate Bill 5751

Prepared by
Washington State Liquor Board
November 30, 2009





Washington State
Liquor Control Board

November 30, 2009

To: Senate Labor, Commerce & Consumer Protection Committee Members
House Commerce & Labor Committee Members

From: Pat Kohler, Administrative Director

Subject: Beer and Wine Sampling Pilot Report

In 2008, the legislature approved Engrossed Senate Bill 5751 requiring the Washington State
Liguor Control Board (WSLCB) to establish a pilot project to allow beer and wine tasting in
grocery stores. The pilot project period was from October 1, 2008, to September

30, 2009. The WSLCB was asked to report the findings to the legislature by December 1,
20009.

| am pleased to submit the enclosed Beer and Wine Sampling Pilot Report from October 1,
2008 through September 30, 2009.

If you have any questions, please contact me at 360-664-1703.
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Wine and Beer Sampling Pilot Report

Background

The 2008 Legislature charged the Washington State Liquor Control Board (WSLCB) with
providing guidance and oversight for a yearlong pilot program allowing wine and beer tasting in
30 grocery stores across Washington. Participating stores were allowed to have 12 tastings
on premises during the pilot program, which ran from October 1, 2008 to September, 30, 2009.
The Legislature directed the pilot (Engrossed Senate Bill 5751) during the 2008 Legislative
Session.

In order to comply with this directive, WSLCB adopted LCB Policy 2008-01 (attached). The
policy was a compilation of actions to be taken by the appropriate agency divisions to:

Ensure a fair process for selecting volunteer participants

Verify the location met statutory requirements

Identify information on employee training requirements and opportunities
Notify local authorities

Provide authorization and conditions to the stores

Create an informational website and email address for comments
Require enforcement oversight including compliance testing

Report on the results of the pilot

Each requirement was met by a cooperative effort of the Enforcement and Licensing Divisions
of the Liquor Control Board. This report represents the total of information collected by the
agency during the pilot program.

Executive Summary

Beer and wine sampling by retail grocery stores did not present a discernable elevation of
public safety violations when compared to non-sampling grocery stores.

Underscoring the necessity of server training is the fact that three out of 22 locations provided
alcohol to an underage person when tested utilizing compliance checks. Although the overall
compliance rate of 86 percent is slightly better than the retail grocery average it's reasonable

to believe the stores chosen for the pilot would be making their best efforts to comply with the
law.

Measurable public safety concerns voiced in opposition to the pilot sampling bill were not

observed by Liquor Enforcement Officers visiting the tastings nor were there public complaints
around the activity.
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Activity Fact Sheet

Number of stores chosen for sampling pilot

Number of stores eventually participating in the sampling pilot
Potential number of samplings 12 X 28

Approximate number of tastings identified or scheduled

Number of identified samplings visited by Enforcement Officers
Percentage of identified samplings visited by Enforcement Officers

Number of visits by officers by purpose:

Routine premises checks or informational visits

Compliance checks for sales to minors

Compliance checks passed

Compliance rate

Officer field time expended

Officer administrative time expended failed compliance checks (3)
Total officer-hour expenditure

Per visit staffing expenditure (No violations)

Complaints received alleging public safety violations

Total complaints investigated for any violation

Nonpublic safety violations handled technical assistance
(Proof of training, notification)
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28
336
200
108

53 percent

86

22

19

86 percent
59 hours

6 hours

65

33 minutes
0

0





Survey Comments and Suggestions

Public Comment:

On the positive side, we received many comments complementing the implementation of the
sampling projects. Some of the positive comments included but were not limited to:
Appreciation of the project

Enjoyment of the sampling process

Enhanced shopping experience

Questions about how customers can get their stores to participate

Stores be allowed to advertise publically as well as email listings of samplings

Following the initial announcement of this pilot several letters of concern and phone calls were
received from people opposing the concept.

Concerns were:

e Youth access
Overservice and availability to persons with alcohol abuse issues
Children being left to fend on their own while parents drank
Desensitizing of the general public to the presence of alcohol
Alcohol being consumed in the general public areas of the stores

Of the measurable concerns there have not been any complaints or documented instances of
these problems occurring.

Public concern and negative comment dropped almost immediately with implementation of the
pilot as no problems emerged. Shortly thereafter public comment swayed to more positive
input.

Retailer Comment/Suggestions:
Allow sampling outside the store in a controlled area.

Expand advertising using these methods:
Outside signage

Media advertising

Fliers in newspapers

Email

Websites

No limit on number of events.
No minimum square feet on the licensed premises.
The general response by the retailers to our officers has been that the pilot was a positive

experience. Some have stated they have not noticed an increase in wine sales but at least
one retailer claimed his wine sales were up 20 percent.
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We received several inquiries in headquarters as to what would be the process between the
pilot and a final decision of the Legislature. Based on the response to the initial “lottery” as
well as inquiries through the field it appears there will be a good deal of interest if this pilot is
continued and expanded.

Enforcement Officer Comments:

Once involved in the project their efforts were focused on public safety incidents, of which
there were almost none, and technical assistance. Technical assistance amounted to ensuring
the policy guidelines were being followed and answering questions for licensees and
employees.

Wine and Beer Sampling — Best Practices

The following practices have been identified as best practices both through observations made
during the pilot and from general retail operations serving liquor at on premises locations.

Training:

Ensure your staff is well trained in the checking of identification. Accept only forms of
identification on which your staff have been trained.

Have clear written policies as to your expectations on who will be checked. Train to these
policies and require servers to sign an acknowledgement of the policy.

Set a reasonable age level such as “every person who appears to be under the age of 30”.
Create specific guidelines for avoiding serving anyone showing any signs of intoxication.
Serving:

Serve in a setting where the movement and actions of customers can be observed and where
those sampling are not intermixing with general shopping public. Displays, shelving and
temporary barriers may assist in controlling the flow of customers without creating a
“roadblock”.

Develop a system to ensure what a customer is drinking and how many samples they have
consumed. Many wineries prevent customers oversampling one specific item by tasting the
products in sequence.

Oversight:

Have at least one employee of the licensee providing presence and oversight to the actual
event. The hiring of an outside contractor does not exclude the licensee from liability.

Identify and train at least one responsible person, manager, assistant manager, department

head, etc. to be in charge of the event and able to respond to problems or incidents. Ensure
that person is available during the event.
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Identification should be checked by the person actually doing the serving. In two instances the
“‘gatekeeper” allowed the investigative aide into the sampling area after checking the ID
(incorrectly!) and subsequently the aide was served resulting in a violation against the licensee
as well as a criminal citation for the server.

Agency Recommendations:

If legislation is introduced to allow all grocers that meet the square footage requirement (9,000)
to sample, the Liquor Control Board would recommend the following:

1. Require MAST Certification for Servers.

LCB enforcement officers provided server training and education to the 30 stores that
participated in the pilot. Expanding the sampling privilege to all grocers that meet the current
requirements could increase the number of participating stores by 800-1,000. Any increase
in demand for training for servers cannot be sustained by the current staffing levels of
enforcement officers without substantial impact on public safety activities such as bar checks,
compliance checks and complaint investigations.

Requiring Mandatory Alcohol Server Training (MAST) certification would alleviate this burden
and it is available throughout the state. The compliance check ratio was slightly higher than
retail licenses in general, but lower than state liquor stores run by the WSLCB.

2. Require Annual Fee for Sampling Privilege.

Expanding the project while maintaining the high level of oversight mandated by the initial pilot
policy guidelines, would require additional resources. To provide the same level of oversight
the agency provided during the pilot, we recommend an annual fee of $200. Cost to
administer an annual license for sampling would be covered in the fee.

3. Revocation of Sampling Privilege for Public Safety Violation.

If sampling is expanded, we recommend revocation of the sampling privilege for a two year
period if the licensee has a public safety violation within the restricted tasting area. A typical
public safety violation includes serving a minor or an intoxicated person.

4. Variance for Small Communities.

Allow a licensee in a community without a qualifying licensee (9,000 square feet) to seek the
sampling endorsement. We had several grocers in small communities that wanted to be able

to do wine tasting but none of the grocers in that community met the square footage
requirement.
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